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Laurence Viſcount Say and Seale - = - - - Appellant. 


The Lady Catherine Jones, the Lady? 

Hewett, Peter Hawker, Thomas William 4 1 5 
man, Fiennes Toi ſletun, Nathan Iod, Mil. > Reſponden ts. 
liam Clarke, Wilham White, and the Right! 


Honourable the Lord Viſcount Harcourt, | 
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Coheirs of James Viſcount Say and Seale, deceaſed, being ſeized in Fee of an un- 


lying in Nether Norton, alias Lower Norton, and Oversbury Norton, in Meſton-Subedge 


alike, leaving the Reverſion in Fee in herſelf and her Heirs undiſpoſed on 


\ 2 168. IN February 1686, the ſaid Frances Ellis died, leaving Iſſue the ſaid Cecil Fiennes, her only 
ances Ellis Daughter and Heir, who immediately after her ſaid Mother's Deceaſe, entered upon and enjoyed 
—_ the fad deviſed Eſtate at Norton; and Francis Tuiſſeton, one of the four Deviſees in Remainder in 


Tail, died ſoon after the Teſtatrix, Frances Ellis, under Age and without Iflue. 


©. |" IN July 1693, the ſaid Cecil Fiennes, together with her Husband William Fiennes, by Deed, 
cry by and Fine, and Recovery thereupon duly levied and ſuffered, conveyed the faid Eſtate at Norton 
NH Bennes to the Right Honourable the late Lord Viſcount Harcourt (then Simon Harcourt Eſq;) and his Heirs, 


Wer Hu-or more credible Witneſſes, Direct or Appoint. 


Þrchas'd Norton, to him and his Heirs ; and in 1699, the ſaid William Fiennes died without Iſſue, inteſtate : 
Wy of Whereupon his Moiety of Norton, with his other real Eſtate, deſcended to the Appellant, as his 


HhBrother and Heir at Law. 


Ian U po the Death of William Fiennes, ſexeral Diſputes and Differences ariſing 


Fiennes and the Appellant came to an Agreement under ſeveral Heads, which were reduced 


Cecil Fiennes uſually employed and truſted in her Affairs. 


599, THE ſaid Articles betwixt the ſaid Cecil Fiennes and the Appellant, were made and Dated 
Wween the 22d of March 1699, and were duly Sealed and Executed, as well by Cecil Fiennes as the Appel- 


cs and lant, in the Preſence of two credible Witneſſes, vix. Mary Smith and William Andrews—— And it 


late Husband, and ſhould pay all his Debts, except 4994, which was to be paid by the Appellant ; 
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HE Honourable Frances Ellis, Widow, deceaſed, one of the Daughters and _ | 
divided Moiety of the Mannor, or reputed Mannor and Lands called Norton, 


in the County of Glouceſter, of the yearly Value of 1.160 or thereabouts, by her 
Will Dated 1oth of December 1685, deviſed the {aid Premiſſes to Thomas Erle and 
T's" Charles Morgan, Eſqs; their Heirs and Aſſigns for ever, upon Truſt aud Confidence, 
in the firſt Place, out of the Rents, Iſſues, and Profits thereof, to pay and ſatisfy ſeveral Legacies | 
and Annuities; and from and after Payment thereof, and as the ſame ſhould ſeverally and reſpeQtively 
be paid, end, and determine, That they the ſaid Thomas Erle and Charles Morgan, and their Heirs, 
| ſhould and would pay, or cauſe to be paid all the Reſt and Reſidue of the Rents, Iflues, and 
Profits to the proper hands of Cecil Fiennes (only Daughter of the ſaid Teſtatrix, and then Wife 
of William Fiennes Eſq; the Appellant's late Brother, deceaſed) or to ſuch Perſon or Perſons as ſhe n 
ſhould by any Writing under her Hand and Seal direct and appoint, for and during the Term of 
ber natural Life, and that from and after her deceaſe, the ſaid Truſtees and their Heirs, ſhould _ 
| ; ſtand and be ſeized of the ſaid. P remiſſes, To the Uſe and Behoof of the Heirs of the Body of the 
il iatid Cecil Fiennes, ſeverally and ſucceſſively as they ſhould happen to be in Priority of Birth, and 
Seniority of Age, and to the Heirs of their K e Bodies in Tail-General, ſubject to the 
Annuities and Legacies before charged. And for default of ſuch Iſſue, then upon Truſt and Confi- 
| dence, That the ſaid Truſtees and their Heirs ſhould ſtand and be ſeized of the Premiſſes, to the 
further Intent and Purpoſe out of the Rents, Iſſues, and Profits thereof, to pay and fatisfy ſeveral _ 
other Legacies and Annuities, and ſubject thereto, And in default of Iſſue of her faid Daughter, 
> Cecil Fiennes as aforeſaid, the ſaid Teſtatrix deviſed the ſaid Premiſſes unto the Lady Catherine Jones, 
Mrs. Frances Bettenſon, Francis Twiſleton, and Elizabeth Hughes, in Tail-General, Share and Share 
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an to and for ſuch Uſes as ſhe ſhould by any Writing under her Hand and Seal in che preſence of two 


lim IN 1695, the ſaid Milliam Fiennes purchaſed the oller undivided Moiety of the Eſtate at 


ged. betwixt his Widow, the ſaid Cecil Fiennes, and the Appellant, touching the real and perſonal - 
* Eſtate of William Fiennes; thereupon, for compromiſing ſuch Diſputes and Differences, Cecil 


into Articles in writing, peruſed and ſettled by Thomas Filmer Eſq; Counſellor at Law, whom 


ant. was thereby inter al agreed, That Cecil Fiennes ſhould have the whole perſonal Eſtate of her ſaid 
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and Cecil Fiennes was to enjoy Newhouſe, and all other her late Husband's Lands in Herefordſbire, for 


her Life; and after her Death, the ſame were to come to, and be enjoyed by the Appellant and his 


Ive, with Remainder to the Appellant's Siſters in Fee; and Cecil Fiennes was to accept of an Annuity 
of l. 40 per Annum out of an Eſtate at Mreton-Morrell in Warwickſhire, (deſcended to the Appellant,) 
in lieu of 4.80 per Ammm ſettled upon her by her ſaid late Husband, our of the Warwickſhire 


Eſtate; and ſhe was to join with the Appellant in the Sale of the whole Eſtate at Norton in the 

County of Glouceſter ; and one Moiery of the Money ariſing by the Sale, was to be paid to the Ap- 
pellant. And as to the other Moiety, Cecil Fiennes was to have thereout J 5 oo towards paying her 

{aid Husband's Debts, and to receive the Intereſt of the Reſidue during her Life, with a power to 


diſpoſe by her Will of J. ooo, and the Reſidue to come to the Appellant, his Executors, Admini- 
ſtrators, and Aſſigns. And in caſe Cecil Fiennes ſhould choofe to have the Money ariſing by the 
Sale at Norton, inveſted in Lands ; then ſhe was to have the Profits thereof during her Life, with a 
power of charging the ſame with 7.1000, and the Remainder to be ſettled as the Lands in Here- 
fordſhire ; and if any Debts of William Henner not then diſcovered, ſnould afterwards appear, the 


ſame were to be paid equally by Cecil Hennes; and the Appellant. and Cecil Fiennes ſhould execute 
to each other all ſuch reaſonable Conveyatice as Councel ſhould adviſe, for the better Performance gy 


of the ſaid Agreement and Meaning of the faid Artieles. | my 
17 & 18 March SOON after, by Indentures of Leafe-and Releaſe, dated 17th-and 18th of March 1700. 


1 1; the Appellant and Cecil Fiennes conveyed the faid Eſtate of Newhonfe, and all other the Lands of 

Ne ee ee 44 005 of Cecil Fiennes for her Life, 

mire-Efate. without Impeachment of Waſte, with Remainder to IJ ruſtees and their Heirs for raiſing /.1200, 
Aliud ſubject to ſuch Charge, to the Uſe of the Appellant for Life, without Impeachment of Waſte, 


of the Hereford- the Appellant's late Brother William zennes in Herefordſhire, to the 


Remainder to the Heirs of the Appellant's Body in Fail; with Remainders to Suſaunah Filmer, Dn 
Hannah Knight, and Martha Fiennes, Appellant's Siſters, and the Heirs of their Bodys; Remainder 


to the right Heirs of the Appellant. And as to the Charge of /.1200, it was declared and agreed, 
that 7.500 of it ſhould be for the Benefit of Suſannah Filmer, Daughter of the faid An 
and the /.700 reſidue ſhould be for ſuch Perſons and Uſes as Cecil Fiennes ſhould by Deed! or Will 


appoint. 1 


IH O' by the Articles it was intended and agreed, the whole Eſtate at Nortow ſhquld be 
ſold, yet it was afterwards thought adviſable by Cecil Fiennes, and the Appellant, to preſerve the 
Naxton-Eſtate, and to make an equal or better Proviſion for Cecil Fiennes, as to the Money the was 
co decei ve, or have power of diſpoſing in caſe of the Sule of the Norton-Eſtate; and thereupon it was 
agreed between Cecil Fiennes and the Appellant, to make ſach Settlement of the Herefordſhire 
Eſtate as aforeſaid, whereby in lieu of 500, which Cecil Fiennes was to have upon the Sale of 
the Norton-Eftate, the like Sum of 1.500 was made a Charge upon the Herefordſhire-Efſtate, for = 
ble Benefit of the ſaid Suſannah Filmer And whereas Cecil Fiennes was to have a Power by the 
Articles, to diſpoſe by Mill (oy) of 1.1600, in Cafe of the Sale of Norton; ſhe, by the faid 
Settlement, had power to diſpoſe of 1.700 by Deed in her Life-time, which was look d upon as 
equal or more beneficial to her: And which Power ſhe did accordingly ſoon after execute, and 
| attually fold or made the ſame a Security for Money borrowed by her; ſo that the Charge of 
J. 1 200 upon the Appellant's Herefordfhire-Eftate, was a 4 Sati faction for the Money which Cecil = 
| in caſe of the Sale of Norton, according 
to the Articles; nor was there any other Reaſon or Pretence why the Appellant ſhould ſubmit to 


Fiennes was to receive, or have power to diſpoſe by Wil 


ſuch a Charge upon the Herefordſbire-Eſtate, but that Norton ſhonld come to him clear at the Death 


of Cecil Fiennes; and as to the ſmall Variation in the Settlement of the Herefordſhire-Eftate, from 

the Articles, in limiting to the Appellant's Siſter a Remainder in Tail, inſtead of a Remainder in 
Fee, which by the Settlement is limited over to the Appellant's right Heirs, the ſame was thought 
but a reaſonalle Variation; the Articles and Settlement as to the Appellant's ſaid Siſters, being 


merely voluntary, nor did they ever complain upon that Account. 


IN Further Purſuance of the aforeſaid Articles, Cecil Fiennes retained the whole perſonal . 
Eſtate of the Appellant's ſaid late Brother; and the Appellant did pay ſeveral confiderable Sums 
towards his Brother's Debts, to the amount of 1.400 and upwards, beffdes a Moiety of one or 
> (,.: more conſiderable Debts which were diſcovered after the Articles. And Cecil Fiennes likewiſe, 
according to the Articles, received 40 per Annum out of Moreton Morrell, (Appellant's Eftate in 

_ Warwickſhire) which was paid by the Appellant's 'Tenants from time to time to Cecil Fiennes, or 


her Order. 


AN D as to the Eſtate at Norton, inaſmuch as had the ſame been fold, the Appellant was _ 
to have received one Moiety of the Purchaſe-Money, and Cecil Fieanes was to have enjoyed the In- 


tereſt of the other Moiety, or the Rents and Profits of the Lands to have been purchaſed there- 


with, and the . oo which ſhe was to receive, and the 1.1000 which ſhe had power to diſpoſe there- 
out by Will, being ſatisfied by the Settlement of the A ellant's Herefordſbire-Eſtate, as aforeſaid, 


Ws Te z Cecil Fiennes and the Appellant continued to enjoy Norton in Moietys as before the Articles, to 
Ju 171 Fo 185 the Time of her Death, which happened in or about July 17 15. 1 "3 4} £ 
1ennes died. — Rn 


3 2 SO ON after the Death of Cecil Fiennes, purſuant to the a ſoreſaid Settlement of the Here- 
fordſbire-Eftate, the Appellant paid and ſecured the ſaid 7.500 to the ſaid Suſannah Filmer, and the 
other 1.700 to ſe 
pointed the ſame. 


1 N RE being but one part of the aforeſaid Articles execured by Cecil Fiennes and the 
_ Appellant, % ſame were left by Cecil Fiennes in her Life-time, in the hands of Mr. Jaunq her 
Councel, and after her Death were delivered by him to the Appellant, who being a Purchaſer 
under the ſaid Articles, of the Reverſion after Cecil Fiennes's Death of her Moiety of Norton as afore- 


ſaid, the Appellant Was 1 | 2 | 1 | | on : 
Diſturbance, . in hopes he ſhould have enjoyed the ſame from her Death, without any 


NO T- 


imer, 


uch Perſons as Cecil Fiennes had in her Life-time, for valuable Conſiderations, ap- 


Bella's, 
aint: 
A Decree, | 


_ and 


e by Sir NOTWITHSTANDING which, ſome time after the Death of Cecil Fiennes, Sir 
as Hewett Thomas Hewett, and Dame Frances his Wife, formerly Frances Bettenſon, Thomas Hawker, late 
7 „ a- Husband of Elizabeth Hughes, (in the Will of the aforeſaid Frances Elis named) the Lady Catherine 
We Appel- Jones, and Cecil Mignon, brought ſeveral Ejectments at Law againſt the Appellant, and the Tenants 
yd the Te- in poſſeſſion of the ſaid Norton Eſtate, claiming the undivided Moiety thereof, late in poſſeſſion of 
e Norton. Ceci] Fiennes ; viz. the ſaid Sir Thomas Hewett, and his Wife, the ſaid Thomas Hawker, and the 
Lady Catherine Jones, three undivided Fourths in Remainder, under the Will of the ſaid Frances Ellis, 
and the ſaid Cecil Mignon, the other undivided Fourth of the ſaid Moiety, as Heir at Law to Cecil 
Fiennes ; and the Appellant's Title, under Cecil Fiennes, by the Articles before- mentioned, being only 
in Equity, the ſaid Parties recovered a Verditt, and Judgment in the Ejeftment againſt the Appellant, 
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| Wh AFTERWARDS in or about Hillary 'Term 1722, Sir Thomas Hewett, and his Wife, 
Sir Tho- Thomas Hawker, the Lady Catherine Jones, and Cecil Mignon, exhibited their Original Bill in the 
E Hewert C High Court of Chancery againſt rhe Appellant, and the Tenants of Norton, ſuggeſting a legal Title 
F under the Will of Frances Ellis, and Cecil Fiennes as aforeſaid, and thereupon prayed a Partition, 
2 and an Account of Profits. PT 1 CVP Moe Wer oc” wr Toro" 


. 5 Ar THE Appellant put in his Anſwer to the ſaid Bil, and therein ſet forth the Articles betwixt Ceci! 
WS 1nd Croſs Fiennes, and the Appellant, and the ſeveral other Matters as aforeſaid, and the Appellant alſo exhibited 
e Croſs Bill againſt the ſaid Parties, as likewiſe a Supplemental Bill againſt the Right Honourable the 
preſent Lord Viſcount Harcourt, Grandſon and Heir of the ſaid late Lord Viſcount Harcourt, praying 
an Execution of the ſaid Articles, and a Conveyance of the legal Eſtate of Cecil Fiennes's Moiery of 
| Norton, and the ſaid Complainants in the original Cauſe having anſwered the Appellant's ſaid Croſs Bill, 
and the ſaid Lord Viſcount Harcourt having anſuer d the Appellant's Supplemental Bill, both Sai 
proceeded to iſſue, and ſeveral Witneſſes were examined on both Sides. And pending theſe 
Proceedings, the ſaid Sir Thomas Hewett, Thomas Hawker, and Cecil Mignon died, and their ſeveral 
_ pretended Intereſts in the Premiſſes being veſted in the faid Dame Frances Hewett, Peter Hawker 
don and HIx of the ſaid Thomas Hawker, Fiennes Twiſleton, and Thomas Milliam Burman, or ſome 
%%% Gerry were arcerwards revived. ꝛðx ⁊ d nn on ae i i a 


Joie 1728, J HE Complainants inthe original Bil. a. on their Cauſe to Hearing the 26th Day of June 
vin! Cauſe laſt ; which being before Appellant could be ready in his Croſs Cauſe, a Dc was pronounced 
lard, ad De- againſt Appellant, By Drraurr, to the Effect, (imer al.) That a Partition ſhould be made of the 
ke leſs Cauſe. Eſtate at Norton into Moieties, and a Commiſſion iſſue for that Purpoſe ; that one Moiety ſhould be 
= allotted to the Appellant, and the other Moiety to be ſubdivided into Fourths, and allotted one 
Fourth to the Plaintiff Lady Catherine Jones, and her Heirs ; one other Fourth to the Plaintiff the 
Lady Hewett, and her Heirs ; another Fourth to the Plaintiff Peter Hawker, and his Heirs; and 


the other Fourth to the ſaid Thomas William Burman, and his Heirs ; and proper Conveyances 
were directed to be executed by all Parties, for making ſuch Partition effe&ual : and the Appellant, 
and the Reſpondents Nathan Rod, William Clarke, and William White, the Tenants in poſſeſſion, 


were to account for the Rents and Profits of the Moiety fo to be allotted to the Plaintiffs, and the 
ſaid Burman, from the Death of the ſaid Cecil Fiennes in 1715. with Coſts to the Plaintiffs ; whith Decree 
| was to be binding unto the Appellant, and ſaid Tenants, unleſs good Cauſe ſhewn to the contrary. = 


f to ſow THE Appellant, upon the uſual Application, and paying the Coſts of the ſaid Default, 
ſh obtained an Order, for liberty to ſhew Cauſe againſt the {aid Decree, upon coming on of the Ap- 
EN enter bellant's Croſs Cauſe; and accordingly on the 16th of November laſt both Cauſes came on to be 
Wt} Cauſes dard together, before the Right Honourable the Lord Chancellor, when his Lordſhip was pleaſed 


an 


% „Sur, which the Appellayt was not to pay, and the Appellant's Croſs Bi vad. 


H. 


Ih the ſolute againſt him. . 5 
re, 1 ry Fe OE EE on a en a nl JJC „ eas: 
R. FOR that the Appellant is afiſed, and inſiſts, that by the Will of the ſaid Frances Ellis, the 
Fo faid Cea Fiennes her Daughter, was Tenaut in Tail of the Moiety of Norton, or of the Truſt there- 
of: And that by her Fine and Recovery in 1693, (which was done by great Advice and Confidera- 
tion) ſhe became ſeized in Fee, or of ſuch an Eſtate or Intereſt, as ſhe had Power to diſpoſe, and 
did attually bind by her Articles with the Appefant. RE os te, 


— Tur fappoting Coil Bare could bor by her Fine and Recovery barr the Reminders - 
limited by her Mother Frances Ellis's Will, yet by the Death of the ſaid Francis Twiſlet (one of 
the four Deviſees in the Will of the ſaid Frances Ellis) without Iſſue, Cecil Fiennes was unqueſ- 


leaſt was bound, and affected by the ſaid Articles, as inſiſted upon by the Appellant in his An- 
fewer and Croſs Bill; and the Appellant ought to have the Berefie of the ſaid Articles, ſo far as 
Cecil Fiennes had a Power over the Eſtate, ſhe having had a beneficial Agreement under the ſaid Ar- 
ticles; and yet as the Decree now is, the Appellant is debarred of any Benefit under the ſaid Arti- 
cles, without any manner of Conſideration for the Advantages which the ſaid Cecil Fiennes had un- 
der the ſaid Articles from the Appellant. 5 8 


THE ApTLANr therefore humbly hopes, That the ſaid Decree made the ſaid 26th Day of 
June laſt, and the ſubſequent Decree of the 16th of November laſt, whereby the Jame was con- 
firmed and made abſolute ; as alſo the Decree of Diſmiſſion of the Appellant 5 Croſs-Bill, ſhall be 
reverſed : And that the Appellant ſhall have ſuch Relief in the Premiſſes, as to your Lordſhips 

ſhall ſeem jult. e | 


P. Yorke. 
Tho. Lurwyche 


to confirm the ſaid former Decree againſt the Appellant, as to all Matters, ſave only as to the Coſts 


Ian's Rea- THE Appellant conceives himſelf aggrieved iy the ſaid Decree, ſo confirmed and made ab 


 tiouably ſeized in Fee of his fourth Part, as having the Reveyfion in Fee; which fourth Part at 
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